
















D.N.J. LBR 1019-1 CONVERSION - PROCEDURE FOLLOWING

(a) Upon conversion of a chapter 13 case to a case under chapter 7, the chapter 13 trustee shall
distribute any funds on hand to the chapter 7 trustee by check made payable to the debtor.

(b) Upon conversion of a chapter 13 case to a case under chapter 11, the chapter 13 trustee shall
distribute any funds on hand to the debtor in possession or the chapter 11 trustee.

PROPOSED CHANGES:

(a) Upon conversion of a chapter 13 case to a case under chapter 7, the chapter 13 trustee shall
distribute any funds on hand to the debtor unless otherwise ordered by the Court.

Comment: This Rule is inconsistent with 11 U.S. § 348(f)(1)(a) in that payments made to the
standing trustee after the petition date would not constitute property of the estate and should be
payable to the debtor. Since the 1994 Amendments to § 348 of the Bankruptcy Code, Trustees no
longer follow the procedure outlined in our local rule after conversion of a Chapter 13 case to a
Chapter 7.  The funds are now refunded directly to the debtor by the Chapter 13 Trustee’s office.
In light of the applicable Code provision, this Rule should be amended.



PROPOSED RULE 9013-1(m)

Any motion seeking relief from the automatic stay, the use, sale or lease of property or the
assumption, rejection or assignment of executory contracts and unexpired leases shall
specifically state in the caption of the motion whether the movant seeks a waiver of the 10 day
stay of the effectiveness of any proposed order for the relief sought under Federal Rules of
Bankruptcy Procedure 4001(a)(3), 6004(g) or 6006(d).  The movant shall bear the burden of
establishing cause for the waiver of the 10 day stay provisions and shall detail the cause in its
moving papers.

PROPOSED RULE 9072-1(b)

Any proposed order seeking relief from the automatic stay, the use, sale or lease of property or
the assumption, rejection or assignment of executory contracts and unexpired leases shall not
include a waive of the 10 day stay provisions provided in Federal Rules of Bankruptcy
Procedure 4001(a)(3), 6004(g) or 6006(d) unless cause for relief from the stay is specifically
plead in the moving papers.  The caption of the proposed order must state the order waives the
10 day stay provisions contained in the applicable Federal Rule.

COMMENT TO PROPOSED RULES 9013-1(m) & 9072-1(b): Rules 4001(a)(3), 6004(g)
and 6006(d) of the Federal Rules of Bankruptcy Procedure have been modified to add a ten (10)
day automatic stay provision with respect to any order granting relief under those sections. The
stay period can be waived for cause. By including the two provisions above, the waiver could
only occur if specifically requested in the underlying motion and cause is plead in the moving
papers.  The addition of this information in the caption of the motion and proposed order would
be helpful to the Court and other parties.


